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Negotiating an ethical 
commons of expression

Melissa Laing
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justice, there comes a calm at last, and ethics crystallize into law.”  Brander Mathews, 1895   
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reproductive capacity of the printing press set in motion formative copyright debates 

resulting in England in the Statute of Anne �����!�3 This statute vested the ownership 

of an expression of an idea, in written or visual form, in the individual as author rather 

than in the publisher, or the community. As such it explicitly linked authorship to 

ownership, not of the manuscript or the printed text, but of the immaterial expression 

itself. It also linked immaterial cultural and intellectual expression to the capacity 

to generate economic gain. The propositions within copyright legislation - that an 

author inalienably owns the product of their labour, can leverage economic gain from 

it or dispose of it as they will (most commonly by licensing or selling it), and can 

prevent anyone from using it without permission - are now enshrined in the  Anglo-

American and European legal systems as well as in our contemporary understandings 

of the distribution and use of intellectual or cultural material. At a point in time 
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the introduction of copyright and how its embedded ideas still inform contemporary debates. 
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Early printing fell under the highly regulated guild system which issued licenses to 

printers to operate, ensuring their monopoly rights to texts with an understanding 

that the guild and printers would undertake censorship of printed matter. However 

in England this system was allowed to lapse at the beginning of the 18th century. In 

the wake of this deregulation, works written and sold to one publisher were reset 

and printed within weeks by another publisher. Emotively arguing that this was akin 

to theft or piracy, the printers lobbied for a system which protected their monopoly 

rights, linking these protections to the well being of the author.  The result was the 

Statute of Anne, which formally vested the ownership rights of a text in the author, or 

in their assignees, for a period of 14 years, with a further reversion of the rights to the 

author for a second period of fourteen years, making a total of 28 years of copyright 

�
�����������]�������
���<��������������	�����������
���
�����
���
����
�	���"���Y	�����
�

��������
�	�
����������"�	�
��
�*�
��������������������*����
�����`'���	
�����������

Learned Men to Compose and Write useful Books”.4   
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the early period of copyright legislation, demonstrating a small amount of added 
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contemporary legal opinion places the emphasis on what has been taken, not what 
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work is a product of its cultural context and creative antecedents.  Embracing this, art 
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Positioning X as the earlier or older work and Y as the later work made after X, he wrote: 
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something to Y rather than Y did something to X. But in the consideration of 

good pictures and paintings the second is always the more lively reality. …  

If we think of Y rather than X as the agent, the vocabulary is much richer and 
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from, have recourse to, adapt, misunderstand, refer to, pick up, take on, engage 

with, react to, quote, differentiate oneself from, assimilate oneself to, assimilate, 

align oneself with, copy, address, paraphrase, absorb, make a variation on, 

revive, continue, remodel, ape, emulate, travesty, parody, extract from, distort, 

attend to, resist, simplify, reconstitute, elaborate on, develop, face up to, master, 

subvert, perpetuate, reduce, promote, respond to, transform, tackle … most of 

these relations just cannot be stated the other way round – in terms of X acting 
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impoverishing the means of differentiation.”5 

Similarly, current copyright law impoverishes people’s ability to creatively respond to 

what touches them. 

“
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Jaszi argues that copyright, as the licensing of the right to reproduce a written text 

or visual piece, effectuated a transition of the manuscript as particular expression of 

an idea, into an abstraction of the intellectual property as a tradable commodity. The 

rights to reproduce the immaterial contents of the manuscript were more important 

than the material object of the manuscript. In a Marxist reading he asserts that  

“[t]he terminology of the ‘work,’ denominating a free-standing abstraction as the 

subject of literary property, emerged only in the mid eighteenth century … In effect, 
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publisher was able to realize the surplus value of that labor.”6  Sitting in-between the 

constructed poles of creator and consumer sits the logic of economics, initially the 

principles of payment for labour and return on investment, which then move into 

the right to privatise and capitalise on existing knowledge. It seems that once we 

accepted the premise that an author (or their licensees) have the right to a monopoly 

for economic gain, the monopoly’s term and scope could only ever grow, not retract. It 

is demonstrative of this trend that copyright terms have extended from 14 to 28 years 
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by a corporation, copyright applies for up to 120 years after creation or 95 years 

after publication, whichever endpoint is earlier. This means that a large proportion 

of works created in the 20th century have not yet entered the public domain, unless 

explicitly released by the author or corporation. These writings, recordings, images 
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communicate with, or built upon to create new works, without substantial change. 

Through these restrictions the copyright system emphasises the consumption of 

intellectual and cultural expressions above their (re)use.

When immaterial expressions are thought of as a commodity created by labour, 

the protection of monopoly rights over them seems reasonable. However, there is a 

growing argument against absolute property rights and for the protection of both the 

public domain and the principle and practice of the commons, pushing for the freeing 

up of the dissemination and use of works. Where Brander Mathews’ 1895 formulation 

on the development of copyright (quoted at the beginning of this article) outlines a 

premise in which the individual sense of wrong led to a shift in societal attitudes, and 

from this a change of law - the creation of copyright - the current ‘sense of wrong’ is 

swinging back against copyright. Today, contemporary copyright legislation, and other 

intellectual property laws such as patents, are often compared with the historic acts of 

enclosure, which effected the transfer of communally used public land, or commons, 

into private ownership between the 16th and 19th centuries. This comparison refers 

both to the denial of a previously available resource and the wealth that was generated 

for landholders, but also to the revocation of a relationship of care and guardianship 

that a community had previously enjoyed. The emotive value of such a comparison 
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rests on the history of social trauma caused by loss of livelihood and the resulting 
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knowledge and creations that contribute to our ‘common’ social and cultural 

framework that we build upon. What is enclosed is not just an individual expression 

of an idea, but all the common knowledge that was built upon to create the work. 
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out of creative works they have funded and/or licensed. They campaign against, 

outright ignore, or opt for alternate models for copyright, or copyleft, such as Creative 

Commons and open source licensing. Some staunch opponents of the intellectual 

property system argue that information should be free to be copied, adapted and 

redistributed by everyone, i.e. to exist in the public domain.� 
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crucial differences in the concepts they refer to. The public domain, in the discourse 

of intellectual property, explicitly refers to works that are no longer held under 

copyright, either due to the expiry of the copyright term, or due to their release from 

copyright by the designated author(s). Under public domain there is no restriction 

on reproducing the work, creating a derivative work, and, in a commercial context, 

exploiting the work for gain. The public domain exists in a binary relationship to the 

paradigm of copyright, creating a situation where the immaterial property of a work - 

its ‘unique’ expression of an idea - is either free for all or owned as private property. In 

contrast, the history and conceptual basis for the commons rests on the principle that 

something is held in common and managed by a community. As such each common 

evolves its own behavioural norms, expectations and courtesies, with the attendant 

possibility that it could evolve into a closed community. Indeed, it is this propensity 

for communities to become closed that must be carefully thought before embracing the 

concept of the commons as a cure-all. Stavros Stavrides in an interview with Massimo 

De Angelis argued, “we have to establish a ground of negotiation rather than a ground 
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share? What about those who don’t want to share with us or with whom we don’t want 

to share? How can these relations with those ‘others’ be regulated? For me, this aspect 

of negotiation and contest is crucial, and the ambiguous project of emancipation 
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commonalities based on similarities.”8 

In New Zealand the questions of copyright, public domain and the commons should be 
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in the 1991 Wai 262 claim to the Waitangi Tribunal, numerous hearings, discussions
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and writing as well as the Waitangi Tribunal report released in late 2011.  While the 
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relationship to taonga. While taonga can refer to “anything that is treasured”, 

including “tangible things such as land, waters, plants, wildlife, and cultural works; 
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is “the responsibility to nurture or care for something or someone,” in this instance 
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procedure.”10 It expresses communities’ obligations and relationships of care arising 

out of kinship. While kaitiakitanga does not designate an individual property right 

generated by an authorship role, it does designate a community’s authority to permit 

the use and dissemination of the knowledge or taonga. The kinship and kaitiaki 

relationships to taonga persist well after the initial creator of a work has died.
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kaitiakitanga arrises out of the binary relationship of individual property and the 

public domain. The report states “[c]urrent laws and policies were not designed to 

recognise and support the relationships of kaitiaki with their taonga works or related 

traditional knowledge. Others can acquire IP rights over taonga works and related 

knowledge – for example, through trade mark or copyright laws – with little or no 

consideration for kaitiaki interests. Others can also use and control taonga works or 

related knowledge, sometimes in offensive or derogatory ways, without informing or 
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than recorded or written and as such never eligible for copyright. As Barry Barclay 

wrote in his book Mana Tuturu, “Collective ownership and the lack of the hero 

inventor in the present are not only outside the ken of the present general law on 

intellectual property but are antagonistic to its fundamental mission, which is to 
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company.”12  The black and white nature of copyright legislation, in which intellectual 

and creative expressions are either owned as property to be sold, leased or licensed, 

or free for all to use without restriction, does not currently leave room for prolonged 

community care for traditional knowledges.
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existing intellectual property law in New Zealand, both by preventing individuals or 
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proposes that this could be achieved by creating consultancy bodies who would
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in practice, in that it calls for the modulation of intellectual property to recognise the 

principle of enduring kaitiakitanga, it is also conservative as it seeks to work within 

the existing realm of international intellectual property law. Given that intellectual 

property law including copyright law has progressively moved towards more and 
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kaitiakitanga to the principles of private property and economic gain that dominate 

our conception of intellectual and creative expressions. 

It is not enough simply to modify current law in an effort to claim back respect for 

cultural context and create a vigorous cultural commons. We must reconceive the 

grounding principles of the debate. Instead of attempting to reconcile these three 

frameworks: copyright, kaitiakitanga and the commons, would it be more productive 

to consider an ethics in relation to intellectual and cultural expressions? We can see 

the beginnings of this approach in the late 19th century in Europe, with the recognition 

of the moral rights of an author. Formally enshrined in the Berne Convention for 
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the author include “the right to claim authorship of the work and to object to any 
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to, the said work, which would be prejudicial to his honor or reputation.”13  New 
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independently endorsed the convention with these amendments in 1928. However, 

like other copyright principles, moral rights still rest on the ability to identify an author 

who then acts to defend their rights, and the conception of the ‘work’ as unique and 

original. If we return to Michael Baxandall’s commentary on the restrictive way we 
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prevent many of the actions that he lists.  

The development of the many alternative licensing systems aimed at sharing software 

and creative content, such as GNU General Public License and the Creative Commons 

licenses, are aimed at explicitly allowing an intellectual or creative expression to 

immediately enter into the ‘commons’ in a managed fashion and remain available 

to other users. For Lawrence Lessig, one of the founders of Creative Commons, the 

issue lies in “whether [any given] resource  should be controlled or free”, where a 

resource “is ‘free’ if (1) one can use it without the permission of anyone else; or (2) 

the permission one needs is granted neutrally”.14  This principle of neutrality derives 

from the philosophy of legal positivism which emphasises the fact of the law as it 

applies to all, above the consideration of the laws’ relative merits on a case by case 

basis. Additionally, these permission based systems are built  upon copyright holders’  

existing right to license their property, a right that presupposes the double factor of a
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Commons licenses all contain the clause that the initial author must be acknowledged 

in the derivative work. This indicates an adherence to an authorship/property rights 

model made explicit in this description on their website: “Every license helps creators 

— we call them licensors if they use our tools — retain copyright while allowing others 

to copy, distribute, and make some uses of their work — at least non-commercially. 

Every Creative Commons license also ensures licensors get the credit for their work 

they deserve.”15  The model of licensing to create a commons can be compared to 

a charitable or philanthropic model where individuals gift goods or capital to the 

commons. While it allows individuals to choose to share it also legitimates the 
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choice to share by emphasising the cultural and social capital that accrues to those who 

share, and whose work is remixed and remade by others.

What would an ethics for the sharing, caring for, and reuse of intellectual and cultural 

expressions look like for me? It would involve on the one hand a sincere respect for 

the importance intellectual and creative expressions can have for the communities 

they were created within. Those who wished to use any work as fertile soil from which 

to grow another work, would take the care to respect the intentions and context of 

that work in their use of it. This respect would recognise the possibility of harm, 

emotional or spiritual, through careless use and the situations in which a given use is 

inappropriate. This respect would be unconditional and not time bound. On the other 

hand, those individuals, groups, communities or companies who create works which 
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and even advertising and branding, must recognise that they have a responsibility 

of unconditional generosity to their listeners, readers and viewers. This generosity 

would enable people to respond to these creations, rather than ring-fencing them 
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to support the generation of intellectual and cultural expression that did not depend 

on an entrepreneurial mentality, one that leads to the exploitation of everything the 
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This reciprocal responsibility to each other of respect and generosity is what Jacques 

Derrida described as the ‘unconditional purity’ of a given ethics. In his book On 

	
��
�
��������������
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��, Derrida, using the principles of hospitality and 

forgiveness, argues that for an ethics to be able to exist it must have as its “pole 

of absolute reference” this unconditional purity.16  However, the ethics “remains 

nonetheless inseparable from what is heterogenous to it”,  its limitations, or 

conditions.��  Speaking on forgiveness, Derrida argued that “[t]hese two poles, the 

unconditional and the conditional, are absolutely heterogeneous, and must remain 

irreducible to one another. They are nonetheless indissociable: if one wants, and it is
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necessary, forgiveness to become effective, concrete, historic; if one wants it to arrive, 

to happen by changing things, it is necessary that this purity engage itself in a series 

of conditions of all kinds (psycho-sociological, political, etc.).”18  Understood in this 

vein respect must be unconditional to have any meaning, as must generosity. However, 

for them to be embedded in our understanding of how we relate to intellectual and 

creative expressions, we necessarily also have to engage with conditional forms of these 

ethics. It is by identifying the unconditional positions that we wish to start from that 

ethical, albeit conditional, positions can be negotiated. As Derrida wrote “It is between 

these two poles, irreconcilable but indissociable, that decisions and responsibilities are 

to be taken.”19
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